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1. INTRODUCTION
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Planning and Environment Act 1987.
The document must not be used for any
purpose which may breach any

copyright
EG Funds Management Pty. Ltd. (EG) proposes to constructla mixed-use office and

residential building including underground car park on previously developed commercial
premises backing on to the Yarra River at 675 Victoria Street, Abbotsford (Figure 1).

Appendix A contains concept plans of part of the proposed development.

Figure 2 is a feature and level survey plan that shows existing conditions. Currently, the
subject site is occupied by a three-storey commercial office building, with a covered car
parking area on the ground level. The front of the building is paved with bitumen and

concrete. The rear of the building is paved with gravel and concrete.

The subject site fronts Victoria Street, which is a four-lane arterial road divided by a
tramway. The kerbed street front is completely bitumenised, with a narrow garden bed
bedside the footpath. The property boundary on the Yarra River side is cut by the Main
Yarra Trail. Above and below-ground services to the subject site include street lighting,

gas, water and sewer mains and Telstra cables.

| | ADVERTISED
1.1 Aims of this assessment PL AN

As part of the planning process for the proposed development, EG asked Heritage

Advisor and geomorphologist Dr. Tim Stone to consider:

e whether or not the site (675 Victoria Street, Abbotsford) has been subject to
significant ground disturbance as defined under the Aboriginal Heritage
Regulations 2018,

e whether or not a Cultural Heritage Management Plan (CHMP) is required for the

proposed development and the reasons for that conclusion.

The significant ground disturbance (SGD) assessment that follows is guided by First
Peoples-State Relations’ (FP-SR, formerly Aboriginal Victoria) practice note for
demonstrating SGD (Appendix B). Importantly, this note identifies geomorphologists as
having the necessary expertise to determine SGD. Dr Tim Stone is a qualified
geomorphologist, with a PhD in soil science, as well as being a qualified archaeologist

and Heritage Advisor (Appendix C).

Resources utilised in undertaking the SGD assessment include historical records, early
photographs and historical to current aerial imagery. Records of geotechnical
investigations were also examined and interpreted to determine the geomorphology of the

landform and nature of the surface and subsurface.

1 Stone — March 2022



YARRA RIVER

6.83

90°47'

This copied document to be made avaitable

for the sole purpose of enabling
its consideration and revi
part of a planning process u
Planning and Environment 1987,

The document must not be u:
purpose which may breagfany

as
er the

for any

copyright & #

4034

A

3459m?*

PLAN

STREET

WALMER

263.55

¢ o & & 276°28 20"

o
o

675 Victoria Street
Lot 1 on TP222160B
CI/T Vol 9697 Fol 670

ADVERTISED

186"28'20"

VICTORIA STREET

NOTATIONS:
REFER TO TITLE FOR ANY ENCUMBRANCES, RESTRICTIONS, COVENANTS, EASEMENTS ETC.

* DIMENSIONS ARE TO MGA94. SUBTRACT 6°28'20" FOR TITLE.
THIS SURVEY HAS BEEN VERTICALLY CONNECTED TO AUSTRALIAN HEIGHT DATUM (AHD) BY GLOBAL NAVIGATI
SCALE 1:400

SATELLITE SYSTEMS (GNSS). AS A RESULT THE VERTICAL ACCURACY OF THE QUOTED AHD VALUE OF THE TBM|
0

@

APPROX 0.05m
4 8
LENGTHS ARE IN METRES

* TITLE CONNECTION IS NOT SHOWN TO SCALE.
“ THIS INFORMATION MAY NOT BE USED WITHOUT THE EXPRESS CONSENT OF REALSERVE

Date: 29-03-2021

CERTIFICATE BY LICENSED SURVEYOR FOR PLAN

|, GEOFF FORSTER of 4 Robert Street, Collingwood,
certify that this plan has been prepared from a survey made under my
immediate direction and supervision in accordance with the Surveying Act 2004

and that this plan is accurate and correctly represents the adopted boundaries
and the survey accuracy accords with that required for level land as defined
in regulation 7 (1) of the Surveying (Cadastral Surveys) Regulations 2015.

Date: 29/03/2021
Licensed Surveyor,

Signed: m\,‘lﬁ;\, Surveying Act 2004.

Australia | New Zealand Building Measurement Specialist
Consulting Land Surveyors
3D Laser Scanning

Plan Prepared for:
Figure 1. Subject Site

EG Funds Management
Disclaimer: This plan has been prepared for Identification 675 Victoria Street, Abbotsford VI
purposes only and as such is not a new survey of the title Lot 1 on TP222160B
dimensions. This plan should not be used for any other Vol. 9697 Fol. 670
purpose other than to identify the parcel of land.

Ref: 77931 ‘ Ver: 2

Scale: 1:400 @ A3

ph. 03 9415 6565

Start confident.
www.realserve.com.au


AutoCAD SHX Text
Building Measurement Specialist

AutoCAD SHX Text
Start confident.

AutoCAD SHX Text
Australia

AutoCAD SHX Text
New Zealand

AutoCAD SHX Text
Consulting Land Surveyors

AutoCAD SHX Text
3D Laser Scanning

AutoCAD SHX Text
ph. 03 9415 6565

AutoCAD SHX Text
www.realserve.com.au


ADVERTISED
PLAN

YARRA RIVER

6.83

90°47'

This copied document to be made avaitable

for the sole purpose of enabling
its consideration and revi
part of a planning process u
Planning and Environment 1987,

The document must not be u:
purpose which may breagfany

as
er the

for any

copyright & #

4034

A

3459m*

STREET

WALMER

263.55

¢ o & & 276°28 20"

o
o

675 Victoria Street
Lot 1 on TP222160B
CI/T Vol 9697 Fol 670

186"28'20"

VICTORIA STREET

NOTATIONS:
REFER TO TITLE FOR ANY ENCUMBRANCES, RESTRICTIONS, COVENANTS, EASEMENTS ETC.

* DIMENSIONS ARE TO MGA94. SUBTRACT 6°28'20" FOR TITLE.
THIS SURVEY HAS BEEN VERTICALLY CONNECTED TO AUSTRALIAN HEIGHT DATUM (AHD) BY GLOBAL NAVIGATI
SCALE 1:400

SATELLITE SYSTEMS (GNSS). AS A RESULT THE VERTICAL ACCURACY OF THE QUOTED AHD VALUE OF THE TBM|
0

@

APPROX 0.05m
4 8
LENGTHS ARE IN METRES

* TITLE CONNECTION IS NOT SHOWN TO SCALE.
“ THIS INFORMATION MAY NOT BE USED WITHOUT THE EXPRESS CONSENT OF REALSERVE

Date: 29-03-2021

CERTIFICATE BY LICENSED SURVEYOR FOR PLAN

|, GEOFF FORSTER of 4 Robert Street, Collingwood,
certify that this plan has been prepared from a survey made under my
immediate direction and supervision in accordance with the Surveying Act 2004

and that this plan is accurate and correctly represents the adopted boundaries
and the survey accuracy accords with that required for level land as defined
in regulation 7 (1) of the Surveying (Cadastral Surveys) Regulations 2015.

Date: 29/03/2021
Licensed Surveyor,

Signed: m\,‘lﬁ;\, Surveying Act 2004.

Australia | New Zealand Building Measurement Specialist
Consulting Land Surveyors
3D Laser Scanning

Plan Prepared for: X
Figure 2. Level Survey

EG Funds Management
Disclaimer: This plan has been prepared for Identification 675 Victoria Street, Abbotsford VI
purposes only and as such is not a new survey of the title Lot 1 on TP222160B
dimensions. This plan should not be used for any other Vol. 9697 Fol. 670
purpose other than to identify the parcel of land.

Ref: 77931 ‘ Ver: 2

Scale: 1:400 @ A3

ph. 03 9415 6565

Start confident.
www.realserve.com.au


AutoCAD SHX Text
Building Measurement Specialist

AutoCAD SHX Text
Start confident.

AutoCAD SHX Text
Australia

AutoCAD SHX Text
New Zealand

AutoCAD SHX Text
Consulting Land Surveyors

AutoCAD SHX Text
3D Laser Scanning

AutoCAD SHX Text
ph. 03 9415 6565

AutoCAD SHX Text
www.realserve.com.au


This copied document to be made available

for the sole purpose of enabling
675 Victoria Street, Abbotsford: Significani| Ground Listurbance.ds view as

part of a planning process under the
Heritage Victoria’s site records were also checked for historic s&3ngingagdiiayyesment Act 1987.
The document must not be used for any

purpose which may breach any
yright

planning scheme of the City of Yarra.

co
Dr Tim Stone undertook a field investigation of the subject site jon 19 March, 2022[.)

2. STATUTORY PROTECTION

All Victorian registered and unregistered Aboriginal cultural heritage sites are protected
by the State’s Aboriginal Heritage Act 2006 (commenced May 28%, 2007). This Act
prohibits harm to any Aboriginal cultural heritage site, place or object unless in

accordance with an approved CHMP or cultural heritage permit.

The Victorian State Government instrumentality that administers this Act is FP-SR. All
legislation relevant to the discovery of human remains is subordinate to the Coroners Act
1985.

2.1 Aboriginal Heritage Act 2006

The Aboriginal Heritage Act 2006 and Aboriginal Heritage Regulations 2018 are of
particular relevance to the proposed development. A core component of this Act is the
preparation of CHMPs, which are required under certain circumstances for high impact
activities that require statutory authorisation under the Victorian Planning Provisions.
CHMPs must meet prescribed standards and be approved before they can be used to

support permit applications to local government or other agencies.

The Act also establishes the Aboriginal Heritage Council, which invites Aboriginal
community groups with cultural heritage interests in particular parts of the State to
become Registered Aboriginal Parties (RAPs). The RAP(s) may elect to evaluate a
CHMP in place of FP-SR. The RAP for the Abbotsford area is the Wurundjeri Woi-
wurrung Cultural Heritage Aboriginal Corporation based in Abbotsford.

The regulations can be used to determine if a CHMP is required for planning approval.
Significant ground disturbance is a key consideration in urban areas, where past
development has largely destroyed cultural heritage. The regulations also detail the

standards expected of a CHMP and fees payable under the Act.

Importantly, penalties for offences under the Act have increased significantly for

individuals and corporations since 1 August, 2016.

ADVERTISED
PLAN
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Previous archaeological studies of sites in the Port Phillip Bay regromtrave demomnstrated
Aboriginal occupation dating back at least 20,000 years. The oldest archaeological site in
the region is at Keilor west of Melbourne where human remains were unearthed in 1940
(Bowler, 1976). The river terrace deposits at this site also contain the bones of extinct
giant marsupials or ‘megafauna’ in association with Aboriginal stone artefacts (Duncan,
2001). However, none of the evidence suggests that Aboriginal people had hunted the

megafauna or had butchered them for food.

The majority of Aboriginal sites in southern Victoria have been recorded along the coast.
These date from about 6,000 years ago when sea levels stabilised near their present levels
following the melting of the glaciers and ice-caps. Excavations of shell midden deposits
have shown how shellfish gathering patterns and technology changed over this period
(e.g. Coutts et al, 1976). These changes are usually interpreted by archaeologists as
responses to changing environmental conditions. Characteristic stone artefacts of the
period were burins, backed blades and geometric microliths. The most commonly used

raw materials were quartz, silcrete and quartzite.

Most Aboriginal sites in the hinterland are also probably no older than a few thousand
years. One of the most significant is the Mount William Axe Quarry located near
Lancefield (McBryde, 1984). This is a site where Aboriginal people have extracted diorite
or ‘greenstone’ for the manufacture and trade of stone axe heads. Ground edge axe heads
from this quarry have been found throughout Victoria and as far afield as Broken Hill in
N.S.W. The Aboriginal people who lived in the Port Phillip Bay region probably
manufactured grindstones and axes from basalt procured from surface outcrops around
Berwick and Cranbourne (Thomas et al. 1967:55).

Presland (1983) and du Cros (1989) have identified salient features of the archaeological
record of the Melbourne area. Surface scatters of flaked stone artefacts are the most
common site type. These stone assemblages are dominated by flakes and flaked pieces
mostly struck from silcrete and chert. Few formalised tool types have been recorded.
Scarred trees are also well represented around Melbourne. The densest concentrations of
sites in Melbourne’s inner south east are along the Yarra River near its confluence with
Merri Creek. Sites have also been identified on some of the surrounding scoria cones and

lava shields such as Mounts Atkinson and Kororoit (see also Vines, 1995).

ADVERTISED
PLAN
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According to the Victoria Aboriginal Heritage Register (VAHR|), no Aboriginal sdesragt
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located at 675 Victoria Street, Abbotsford. The closest knowrmZAborigimat site Ts—am
isolated artefact find made ~375 m east of the subject site in Hawthorn. The proposed
development will not impact this site.

3.2 Historic sites at 675 Victoria Street

Heritage Victoria’s Heritage Register and Heritage Inventory do not list any historic sites
on the subject site at 675 Victoria Street, Abbotsford.

Furthermore, no part of the subject site is covered by any heritage overlays of the City of

ADVERTISED

4. HISTORICAL BACKGROUND PLAN

Yarra local planning scheme.

According to the DELWP Biodiversity Interactive Map pre-1750, the subject site prior to
colonisation was ‘Plains Grassy Woodland’, with ‘Riparian Scrubs or Swampy Scrubs
and Woodlands’ along the banks of the Yarra River. European history began soon after
the voyages of Bass and Flinders in 1798. The first Europeans to enter the region were
either shipwreck survivors or sealers and whalers. They brought fatal diseases such as
smallpox and influenza which over the next 30 years at least halved the Aboriginal
population (Butlin, 1983). In 1835, John Batman founded Melbourne on the Yarra River,

by which time the Aboriginal population had diminished in numbers.

Early European impacts included clearing of the original woodland and other vegetation,
with a view to creating pasture and wood for fuel. By early 1837, squatters had occupied
land up to 40 km inland of the shore of Port Phillip Bay (James, 1985). Abbotsford beside
the Yarra River was prone to flooding in the early years, with problems particularly
evident at bends in the river (Presland, 1985). It was not until 1850 that the Crown began

subdividing and selling this land for residential and commercial purposes.

Victoria Street first appears on James Kearney’s 1855 map when it was a bush track
(Figure 3). The ‘Richmond Nursery’ vineyard had been established on the south side of
the track, where today Victoria Street crosses the Yarra River. The land on the north side
adjoining the river was a light industrial area dominated by the Steam Washing Company.
The subject site was part of this industrial area, with some of the small buildings indicated

on the map possibly cottages built to house workers in the area.

6 Stone — March 2022
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Figure 3. Location of subject site (red) on 1855 plan of survey (James Kearney, 1855).
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Figure 4. View of Victoria Bridge from Hawthorn c.1887 (Collingwood Library).

7 Stone — March 2022
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shown on the north side of Victoria Street close to the subject site, which ¢anyrigbt

synonymous with the ‘Steam Washing Company’ shown in Figure4:

A grainy c¢.1887 photograph attributed to J.W. Lindt shows Victoria Bridge before it was
widened for use of horse-drawn trams (Figure 4). Importantly, the photo taken from the
Hawthorn side of the Yarra River captures the subject site in the middle-distance. The
industrial chimney of the soap works (where wool was washed) is clearly visible and in

front of it a farm house facing a market garden sloping down to the river.

The Victoria Bridge was widened in 1890 to carry horse trams and in 1914 work
commenced to convert the horse tramway to an electric tramway (Victorian Heritage
Database). The Ikea car park opposite the subject site was formerly the site of cable tram

carsheds built by the Melbourne Tramway and Omnibus Company.

A 1901 Melbourne Metropolitan Board of Works map shows Victoria Street between
Burnley Street and the Yarra River as a mix of residential and industrial premises,
including the wool washing facilities and soap works on the subject site. By 1930, the
cable tram carsheds opposite the subject site had become the engineering products factory
of Charles Ruwoldt Pty. Ltd and is now Victoria Gardens (Figure 5).

Figure 5 is a photograph of Victoria Street taken in 1930 from Burnley Street. The front
of the subject site is shown in the left-margin of the photograph as part of a collection of

gabled roofed buildings that had been accumulating since 1855 (Figure 3).

Trace Environmental (2022) reviewed all available historical aerial photography from
1931 to the present day. In 1931, the only part of the subject site that had not been built
on was the rear of the property backing onto the Yarra River. However, the original
riparian vegetation had been completely removed. By 1945, a large rectangular building
had been added at the rear to the top of the riverbank (Figure 6).

From 1945 to 1985, the layout of the subject site did not change significantly (Trace
Environmental, 2022). The commercial office building on-site currently is visible on
aerial photography from 1991 and was constructed following demolition of all the pre-
1945 buildings. Construction of the old and the new would have required levelling of the
landform and excavation for floors and foundations. Certainly, no part of the subject site

retains any trace of the original land surface from this imagery.

EG acquired 675 Victoria Street, Abbotsford in April, 2021. It is currently fully tenanted

by a range of commercial tenants. ADV E RT I S E D
PLAN

8 Stone — March 2022
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Figure 5. View of Victoria Street SE from Burnley Street in 1930 (Museum of Victoria).

Figure 6. Aerial image of subject site taken in 1945 (Melbourne 1945 interactive map).
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5. ABORIGINAL HERITAGE REGULATIONS 2018

The Aboriginal Heritage Regulations 2018 that accompany the Aboriginal Heritage Act
2006 are particularly relevant and stringent. Under regulation 7, a CHMP is required for

a proposed activity, if:

(a) all or part of the activity area for the activity is an area of cultural heritage

sensitivity; and
(b) all or part of the activity is a high impact activity.

According to Regulation 26, any land within 200 metres of a waterway (not subject to
significant ground disturbance) is an area of cultural heritage sensitivity. AV online maps
identify land within 200 m of the Yarra River as an area of cultural heritage sensitivity.
This land incudes the subject site at 675 Victoria Street, Abbotsford.

The second prerequisite (b) may be met under Regulation 46:

(1) The construction of a building or the construction or carrying out of works
on land is a high impact activity if the construction of the building or the

carrying out of works -
(a) would result in significant ground disturbance; and

(b) is for, or associated with, the use of the land for any one or more of

the following purposes —

This copied document to be made available
for the sole purpose of enabling
its consideration and review as

(ii1) a car park;

(xvii) an office; part of a planning process under the
Planning and Environment Act 1987.
(xxi) a residential building. The document must not be used for any
purpose which may breach any
copyright

Additionally, under Regulation 48:

(1) The construction of three or more dwellings on a lot or allotment is a high

impact activity.

(2) The carrying out of works for three or more dwellings on a lot or allotment

is a high impact activity.

Finally, under Regulation 58: ADV E RT I S E D
PLAN

10 Stone — March 2022
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In this case, the proposed development requires statutory authorisation from the City of

Yarra prior to construction. However, under Regulation 58(4):

Despite subregulations (1), (2) and (3), if the whole of the activity area for an
activity referred to in subregulation (1), (2) and (3) has been subject to significant

ground disturbance, that activity is not a high impact activity.

5.1 Significant ground disturbance

If an area of cultural heritage sensitivity has been subject to SGD, the disturbed part is no
longer an area of cultural heritage sensitivity. SGD is defined by the Aboriginal Heritage
Regulations 2018 as disturbance of:

(a) the topsoil or surface rock layer of the ground; or
(b) a waterway-

by machinery in the course of grading, excavating, digging, dredging or deep

ripping, but does not include ploughing other than deep ripping.

Under Regulation 26(2), ‘if part of a waterway or part of the land within 200 metres of a

waterway has been subject to significant ground disturbance, that part is not an area of

ADVERTISED
5.1.1 Levels of inquiry PLAN

FP-SR has produced a practice note for determining SGD (see Appendix B). This practice

cultural heritage sensitivity’.

note is based on VCAT’s determinations about significant ground disturbance in the
Mainstay case (VCAT Ref: P1020/2008) and Colquhouns & Ors vs Yarra SC (VCAT
Ref: P1204/2010). The following determination for 675 Victoria Street, Abbotsford is
guided by these deliberations.

Of particular relevance in the present case is Azzure Investment Group Pty Ltd vs
Mornington Peninsula Shire Council (VCAT Ref: P722/2009), which is reproduced in
full in Appendix D. The Azzure case is relevant because it involved land that had been
extensively developed, serviced and used over an extended period of time. VCAT

accepted comparative and contextual information to establish that SGD had occurred on

11 Stone — March 2022
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According to FP-SR and VCAT, the words disturbance, topkoil. surface rock layer

machinery, grading, excavating, digging, dredging, ploughing (other than deep ripping)
are not defined in the regulations and therefore have their ordinary meanings. Topsoil and
surface rock layer are of particular relevance to the proposed development because past
development has truncated this at the subject site (see Section 6.3 below). VCAT use the
Macquarie Dictionary to define topsoil as ‘simply the surface or upper part of the soil’
and state that ‘disturbance to the topsoil could therefore arise through a relatively limited

interference at limited depth’.

VCAT further determined that ‘topsoil or surface rock layer’ include the former topsoil
or former surface rock layer if that topsoil or surface rock layer is a naturally occurring
surface level that is readily ascertainable (my emphasis) and does not include the current

topsoil or current surface rock layer if established by the mere filling of land.

For SGD to have occurred on the topsoil or surface rock layer, machinery must have been
used. If machinery has been used to grade, excavate, dig, dredge or deep rip the topsoil

or surface rock layer of an area, it will constitute SGD of that area.

The onus rests with the planning permit applicant to prove that there has been SGD. The
standard of proof required should be enough to satisfy a planning decision maker that
there has been SGD on the balance of probabilities rather than proof beyond doubt. Mere

assertion of disturbance by an applicant or landowner has little weight.

Notwithstanding the burden of proof on the applicant, FP-SR submitted to VCAT that
there should be no hard and fast rules on what information should be required to satisfy
a planning decision maker that SGD has occurred and cautioned against guidelines that
might create unreasonable obligations on applicants or responsible authorities. VCAT
agreed. The level of inquiry, and the information required, will depend on the

circumstances of each case.

As a result of these deliberations, VCAT proposed four levels of inquiry and that

assessment of SGD should be dealt with at lowest applicable level. These levels are

ADVERTISED
Level 1 — Common knowledge PL AN

The fact that land has been subject to SGD may be common knowledge. Very little or no

summarised by FP-SR as follows:

additional information should be required from the responsible authority. For example,

12 Stone — March 2022
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underground storage tanks.

Level 2 — Publicly available records

If the existence of SGD is not common knowledge, a responsible authority may be able
to provide assistance from its own records about prior development and use of land, or
advise the applicant about other publicly available records, including aerial photographs.
These documents may allow a reasonable inference to be made that the land has been
subject to SGD. In such event, no further inquiries or information would be needed by
the responsible authority. The particular records and facts relied upon should be noted by

the responsible authority as a matter of record.
Level 3 — Further information from applicant

If common knowledge or publicly available records, do not provide sufficient evidence
of SGD, the applicant may need to present further evidence either voluntarily or following
a formal request from the responsible authority. Further evidence could consist of land
use history documents, old maps or photographs of the land, or statements by former

landowners or occupiers. Statements should be provided by statutory declaration or

ADVERTISED

Level 4 - Expert advice or opinion P L AN

similar means.

If these levels of inquiry do not provide sufficient evidence of SGD (or as an alternative
to Level 3), the applicant may submit or be asked to submit a professional report with
expert advice or opinion from a person with appropriate skills and experience. Depending
on the circumstances, this may involve a site inspection and/or a review of primary
documents. If there is sufficient uncertainty, some preliminary sub-surface excavation

may be warranted.

VCAT and FP-SR anticipate that a level 1 or 2 inquiry should be sufficient to determine
SGD and that a level 3 or 4 inquiry should not be required as a matter of course. In terms
of expertise, FP-SR regard geomorphologists as suitable to undertake any high-level
inquiry. In this case, the author (and Heritage Advisor) is a geomorphologist, with a MSc
and PhD specifically in soil stratigraphy.

6. SIGNIFICANT GROUND DISTURBANCE ASSESSMENT

Common knowledge (Level 1), publicly available records (Level 2) and expert
geomorphological advice based on field investigation (Level 4) demonstrate that all of
675 Victoria Street, Abbotsford has been subject to SGD. Figure 1 shows the urban

13 Stone — March 2022



675 Victoria Street, Abbotsford: Significant Ground Disturbance Assessment

context of the subject site, its shape, size, condition and configuration including existing
buildings, access driveways and paved car parks between the buildings and street fronts
(see also Plate 1). Section 6.3 describes the physical evidence for SGD in detail.

6.1 Level 1 (common knowledge)

It is common knowledge that 675 Victoria Street, Abbotsford is an existing commercial
building in a long-established industrial area, with all the above and below-ground
services usually associated with an address in the Melbourne metropolitan area (Plate 1).
The site history is that of an intensively developed industrial site and consequently the
original ground surface is no longer recognisable on any part of it. Modification of the
original ground surface by machinery is evident from the ground surface, where previous
development from early industrial construction and use to construction of the existing
commercial office building c. 1990 has impacted 100 % of the subject site. Furthermore,
the graded and levelled subsoil that comprises the site has been further cut for the

installation of above and below-ground services.

6.2 Level 2 (publically available records)

Publically available records (Level 2) in the form of historical maps, photos and aerial
imagery confirm this past development, which is otherwise common knowledge. The
aerial image taken in 1945 is particularly instructive because it shows the subject site
completely built on or paved, with no part of the original landform visible on this image

or any of the subsequent images (Figure 6).

The subject site and surrounds would have been subject to land clearing initially followed
by levelling, with the mechanical assistance of horse-drawn machinery (scoops) and
steam-powered traction and stationary machinery (rollers, shovels, graders; Historical
Construction Equipment Association, 2016). From 1945, any modifications to the surface
of this built environment would have involved light and heavy earthmoving machinery,

for levelling, excavation, trenching and shaping (Haycroft, 2000).

On the basis of these publically available records, it is possible to reasonably conclude

that 100 % of the subject site has been subject to SGD.
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675 Victoria Street Frontage

675 Victoria Street Front Entrance

675 Victoria Street West Side

675 Victoria Street East Side

675 Victoria Street Rear

Main Yarra Trail at Rear

Plate 1. 675 Victoria Street subject site.
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JC Geotechnics Pty. Ltd. (2021) prepared a geotechnical investigatiom report forthe
subject site, which included a borehole in the bitumen pavement at the front of the existing
office building to a maximum depth of 15 m. Appendix E contains a map showing the
borehole location and the available logs (BHS). Geomorphologist and Soil Scientist Dr.
Tim Stone examined these records as part of a Level 4 inquiry. He also investigated the
site for first-hand evidence of SGD.

The Surface Geology of Victoria 1:250,000 map book identifies the subject site as
Pleistocene to Holocene alluvium (Qal). This unit largely accords with a palaeo-valley
of the Yarra River, where its course is controlled by a lithological contact between
Quaternary-age Newer Volcanics (Neo) and older Silurian rocks (Sxm). JC Geotechnics
Pty. Ltd. (2021) encountered weathered basalt at 9 m depth.

The borehole logs in Appendix E show a surface layer of asphaltic concrete pavement to
a depth of 15 cm abruptly resting on ‘fill’ composed of gravelly sand with varying
amounts of igneous gravel to a depth of 1.5 m. Below the moderately compacted fill,
natural clayey silt/silty clay (Qal) was deposited to a depth of 9 m, with a silty sand layer
at 7.5-8 m depth. Weathered basalt regolith (sandy clay) is present beneath the alluvium

and basalt bedrock from 11-15 m, where the borehole terminates.

BHS does not show the fill resting on any natural topsoil (Appendix E). The change from
fill to clayey silt/silty clay at 1.5 m depth is abrupt, which indicates a truncated land
surface far removed from any topsoil that may have once been present. Rather than topsoil
at this depth, the borehole log describes the uppermost clayey silt/silty clay unit as ‘low-
medium plasticity, orange brown with occasional fine to medium grained ironstone
gravel’. Orange brown sediments and ironstone precipitates typically indicate the

lowermost part of a soil profile or regolith. Certainly, no topsoil.

Examination of the surface of the subject site by Geomorphologist and Soil Scientist Dr.
Tim Stone found no trace of the original land surface. The front is completely paved or
otherwise modified and the rear overlooking the Yarra River completely levelled. The
rear has been further modified by deep excavation to form the Main Yarra Trail (Plate 1).

The subject site has clearly been subject to SGD in its entirety.

As a consequence of complete removal of the original soil profile, the risk of Aboriginal

cultural heritage being present at the subject site is extremely low.
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Level 1 and 2 inquiries show that 100 % of the subject sitd-at-675 Victoria-Street,

Abbotsford has been subject to SGD. Expert advice (Level 4) based on geomorphological
investigation of the subject site confirms this common knowledge and the historical

record. The SGD was caused by:

e land levelling by horse-drawn machinery (scoops) and steam-powered traction

and stationary machinery (rollers, shovels, graders);
e excavating footings for building construction;
e excavating footings for asphalt and concrete slab floors;

e excavation of trenches for water, sewer and gas pipes and telecommunication

cables by heavy trenching equipment;
e cxcavating to construct concrete driveways and paved pathways;
e digging footings for property boundary fences.

A CHMP would have been required for the proposed development if the subject site was
in an area of cultural heritage sensitivity (see Section 5). However, no part of the subject
site is in an area of cultural heritage sensitivity, in accordance with regulation 26(2) of

the Aboriginal Heritage Regulations 2018, which states:

‘if part of a waterway or part of the land within 200 metres of a waterway has
been subject to significant ground disturbance, that part is not an area of cultural

heritage sensitivity’.

Accordingly, a CHMP under Section 46 of the Aboriginal Heritage Act 2006 is not
required prior to development of the subject site.

7. HISTORIC HERITAGE OBLIGATIONS

No part of the subject site is listed with Heritage Victoria or the City of Yarra for its
historic heritage significance and the potential for significant historical archaeological
items is low for the same reasons of SGD. Accordingly, there is no requirement for

detailed historical assessment prior to development.
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8. RECOMMENDATIONS

Based on the results of this assessment, it is recommended that:

e construction of the proposed mixed-use commercial building including
underground car park at 675 Victoria Street, Abbotsford be allowed to proceed
without any further Aboriginal or historic cultural heritage investigation, or
CHMP. The reason is that the land proposed for development has been subject to
significant ground disturbance previously and is not an area of cultural heritage

sensitivity that requires a CHMP.

e EG has the option of undertaking a voluntary CHMP for the proposed
development.

e In the highly unlikely event that items of Aboriginal or historic cultural heritage
are uncovered during the course of development, all work must cease and EG (or
its contractors) must contact the Heritage Advisor (ph: 0429496607), FP-SR or
Heritage Victoria for advice. It is an offence under the relevant legislation to

disturb or destroy relics without written authorisation.
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APPENDIX A

Plans of Lower Floors of Proposed Development
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FP-SR Significant Ground Disturbance Practice Note
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This Practice Note provides guidance about the meaning of significant ground disturbance as it
relates to requirements to prepare Cultural Heritage Management Plans under the Aboriginal Heritage
Act 2006*.

The Practice Note covers:
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e when a Cultural Heritage Management Plan is required

e what significant ground disturbance means

e how to determine significant ground disturbance

e who can determine this

e what is the role of the responsible authority
e how Aboriginal cultural heritage is protected in areas of significant ground disturbance.

Background

The Aboriginal Heritage Act 2006 (the Act) and Aboriginal Heritage Regulations 2007 (the Regulations)
provide protection in Victoria for all Aboriginal places, objects and human remains regardless of their
inclusion on the Victorian Aboriginal Heritage Register or whether they are located on public or private
land.

When is a Cultural Heritage Management Plan required?

A Cultural Heritage Management Plan (“Management Plan”) is required for an activity (i.e. the use or
development of land) if the activity:

e is a high impact activity
o falls in whole or in part within an area of cultural heritage sensitivity.
The terms ‘high impact activity’ and ‘cultural heritage sensitivity’ are defined in the Regulations.

A Management Plan must also be prepared when an activity requires an Environmental Effects
Statement, or when directed by the Minister for Aboriginal Affairs.

High impact activities are categories of activity that are generally regarded as more likely to harm
Aboriginal cultural heritage. Most high impact activities provided for in the Regulations are subject to a
requirement that the activity results in significant ground disturbance. The term ‘significant ground
disturbance’ is defined in the Regulations.
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Areas of cultural heritage sensitivity are landforms and land categories that are generally regarded as
more likely to contain Aboriginal cultural heritage. A registered Aboriginal cultural heritage place is also
an area of cultural heritage sensitivity.

If part of an area of cultural heritage sensitivity (other than a cave) has been subject to significant ground

disturbance that part is not an a

rea of cultural heritage sensitivity.

If a Management Plan is required for an activity it must be approved before the sponsor can obtain any
necessary statutory authorisation for the activity and/or before the activity can start. For more information
about Cultural Heritage Management Plans see Aboriginal Victoria’'s (AV) website:

http://www.dpc.vic.gov.au/index.php/aboriginal-affairs/aboriginal-cultural-heritage/cultural-heritage-

management-plans.

Why should significant ground disturbance be assessed?

It is important to assess significant ground disturbance when considering whether a Management Plan is

required because:

e A Management Plan does not need to be prepared for a high impact activity if all the area of cultural
heritage sensitivity within the activity area has been subject to significant ground disturbance.

e Some types of activity will not be a high impact activity, meaning a Management Plan would not need
to be prepared, if the activity does not cause significant ground disturbance.

The Regulations specify the landforms and land categories that are areas of cultural heritage sensitivity.
Areas of cultural heritage sensitivity are displayed in a series of maps available on AV’s website. The
areas delineated on these maps however do not take account of the past history of land use and
development that may have caused significant ground disturbance in localised areas.

How is significant ground disturbance defined?

‘Significant ground disturbance’ is defined in r.4 of the Regulations as meaning disturbance of —

a) the topsoil or surface rock layer of the ground; or

b) a waterway —

by machinery in the course of grading, excavating, digging, dredging or deep ripping, but does not
include ploughing other than deep ripping.

The words ‘disturbance’, ‘topsoil’, ‘surface rock layer’, ‘machinery’, ‘grading’, ‘excavating’, ‘digging’,

‘dredging’, ‘ploughing’ (other the
their ordinary meanings.
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rock layer” include the former to
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50il cultivation tool to a depth of

60 centimetres or more’. None of the words used in this definition are defined, and therefore have their
ordinary meanings. VCAT has determined that a ripper or subsoil cultivation tool must be distinguished
from conventional ploughs or topsoil cultivation tools such as disc ploughs or rotary hoes which are not
sufficient to show significant ground disturbance.
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Deep ripping will result in significant ground disturbance regardless of the degree of disturbance caused
to the topsoil or surface rock layer of the ground.

Who needs to provide proof that land has been subject to
significant ground disturbance?

The burden of proving that an area has been subject to significant ground disturbance rests with the
applicant for a statutory authorisation for the activity (or the sponsor of the activity). The responsible
authority may assist by providing the applicant access to any relevant records it has about past land use
and development.

How can a sponsor determine whether significant ground
disturbance has occurred?

The responsible authority should require evidence of support for claims that there has been significant
ground disturbance of an area. The levels of inquiry outlined below provide some guidance about what
information should be required to satisfy a responsible authority (depending on the circumstances of
each case) that significant ground disturbance has occurred. The levels of inquiry are listed in order of
the level of detail that may be required. An assessment of whether significant ground disturbance has
occurred should be dealt with at the lowest possible level in order to avoid unnecessary delay or cost to
applicants.

Little weight should be given to mere assertions by applicants or land owners that an activity area has
been subject to significant ground disturbance.

Level 1 — Common knowledge

The fact that land has been subject to significant ground disturbance may be common knowledge. Very
little or no additional information should be required from the responsible authority.

For example, common knowledge about the redevelopment of a petrol station with extensive
underground storage tanks.

Level 2 — Publicly available records

If the existence of significant ground disturbance is not common knowledge, a responsible authority may
be able to provide assistance from its own records about prior development and use of land, or advise
the applicant about other publicly available records, including aerial photographs.

These documents may allow a reasonable inference to be made that the land has been subject to
significant ground disturbance.

In such event, no further inquiries or information would be needed by the responsible authority. The
particular records and facts relied upon should be noted by the responsible authority as a matter of
record.

For example, a former quarry site subsequently filled, but where the public records show the area of past
excavation.
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If ‘common knowledge’ or ‘publicly available records’ do not provide sufficient information about the
occurrence of significant ground disturbance, the applicant may need to present further evidence either
voluntarily or following a formal request

from the responsible authority. Further evidence could consist of land use history documents, old maps
or photographs of the land or statements by former landowners or occupiers. Statements should be
provided by statutory declaration or similar means.

For example, the construction of a former dam on a farm.

Level 4 — Expert advice or opinion

If these levels of inquiry do not provide sufficient evidence of significant ground disturbance (or as an
alternative to level 3), the applicant may submit or be asked to submit a professional report with expert
advice or opinion from a person with appropriate skills and experience.

Depending on the circumstances, this may involve a site inspection and/or a review of primary
documents. If there is sufficient uncertainty some preliminary sub-surface excavation or geotechnical
investigation may be warranted.

An expert report should comply with VCAT’s practice note on expert evidence.

The responsible authority mustfe—we-senably—saﬁeﬁed—the#—the—e*enda;d—af proof presented by the
applicant shows that all of the | 'f’ﬂiisnc glee [ chlan% ltl)tet%rbg%)iu%t z’{gasligmg cant ground disturbance.

A level 1 or 2 inquiry will commenly préVide setidERefafothtaaEH S to whether or not the activity area

has been subject to significant g;roundlt i%ﬁgfrﬁgﬁrcaen%nn%ng Irt—:-e\Yé?gi ora inguiiry should not be required as a
matter of course.

part o anning process under the
Planning and Environment Act 1987.

There will be cases when the re sp%lﬁ%%?éu%?ﬂgﬁrﬂylﬁtsnﬁ%g] Sneé]'t f[:):ér%%ded or where there remains
] o purpose which may bréach any ) )
genuine doubt about significan¢e ground disturbapggiiggardless of the leyel of inquiry. In these

circumstances the default position is that a Management Plan is required| This is in line with the purpose
of the Act and Regulations to provide for the protection of Aboriginal cultural heritage in Victoria.

Who can provide expert advice about significant ground
disturbance?

A person needs to have expertise to decide, based upon an inspection of the land or interpreting primary
documents, whether the land has been subject to significant ground disturbance.

A cultural heritage advisor may not necessarily have this expertise. Under section 189 of the Act, an
advisor must have a qualification directly relevant to the management of Aboriginal cultural heritage such
as ‘anthropology, archaeology or history’ or have extensive experience or knowledge in relation to the
management of heritage. An advisor appropriately qualified in archaeology may be able to assist where
excavation is required to determine significant ground disturbance.

Other experts such as a land surveyor, geomorphologist or civil engineer could also have the necessary
expertise (depending on the circumstances). For example, a civil engineer should have the qualifications
and experience to determine the extent of previous engineering works along a watercourse or road, and
therefore the extent of significant ground disturbance.
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What is the role of the responsible authority?

The responsible authority determines whether a Management Plan is required for an activity. It may
require the applicant to provide information to satisfy it that an area has been subject to significant
ground disturbance.

Evaluating information relating to the occurrence of significant ground disturbance may be critical in
deciding whether a Management Plan is required and therefore whether a statutory authorisation can be
granted. This question should be resolved at an early stage in planning a proposed development.
Applicants for statutory authorisations and the responsible authority should therefore seek to agree at an
early stage about whether a Management Plan is required. In the event of a dispute this can be brought
without delay to VCAT for resolution. The responsible authority should take care to document the steps
taken in each case.

What if Aboriginal cultural heritage is discovered in an area
determined to have been subject to significant ground
disturbance?

It is possible that there are Aboriginal cultural heritage places, objects or human remains within areas
determined to no longer be areas of cultural heritage sensitivity due to significant ground disturbance. It
is also possible that Aboriginal cultural heritage could be harmed by activities which do not amount to
high impact activities.

These Aboriginal places are still protected under the Act. In particular, it is an offence under sections 27
and 28 of the Act to harm Aboriginal cultural heritage unless acting in accordance with a Cultural
Heritage Permit or approved Cultural Heritage Management Plan (regardless of whether a Management
Plan was required).

* This Practice Note is based on VCAT’s determination about significant ground disturbance. For further details see VCAT,
Reference No. P1020/2008 - Mainstay Australia vs Mornington Peninsula SC and Reference No. P1204/2010 - Colquhouns
& Orsvs Yarra SC.
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DR. TIM STONE

Principal Consultant (archaeology and geomorphology)

Tim Stone Pty Ltd

P.O. Box 1068

Carlton, Vic. 3053 This copied document to be made available
for the sole purpose of enabling

mob: 0429496607 its consideration and review as

part of a planning process under the

email: tstoneheritage@gmail.com Planning and Environment Act 1987.

ABN: 65 112 827 808 The document must not be used for any
purpose which may breach any
copyright
Qualifications

Bachelor of Arts (combined Honours) Department of Geography and Department of
Prehistory and Anthropology, the Australian National University, 1986.

Master of Science, Department of Geography, the Australian National University, 1993.
Doctor of Philosophy, School of Earth Sciences, the University of Melbourne, 2006.
Expertise

Dr. Tim Stone is a Senior Consultant Archaeologist and Geomorphologist with over 30
years of experience. He holds Bachelor and Masters degrees both from the Australian
National University and a PhD from the University of Melbourne. His Masters research
developed methods for distinguishing Aboriginal shell middens from natural shoreline
deposits. The soils and landforms of the Murray Basin were the subject of his PhD. As a
Consultant Archaeologist and Geomorphologist he has completed over 600 management
reports for a range of developments in most Australian States. In Victoria he is a
recognized Heritage Advisor under the Aboriginal Heritage Act 2006 and routinely
undertakes cultural heritage assessments including Cultural Heritage Management Plans
(CHMPs) for developers across the State. During the course of this work he has
established good relationships with local Aboriginal communities and the various

authorities. A sample of past projects is listed below.

Select CHMPs ADVERTISED

e Industrial subdivision 29-39 Encore Avenue, Somerton PL AN
e Sewage Pump Station Development, Rockbank

e Colac Water Supply Upgrade Project, Barongarook
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Golden Plains Food Production Precinct Water Infrastructure Stage 1 Extension
Anglesea-Aireys Inlet Water Pipeline and Pump Station

Sorrento Area A6 Pressure Sewerage System, Sorrento

Bannockburn Pump Station Upgrade and Rising Main Replacement
O’Hallorans Road Rising Main, Lara West

Colac Water Reclamation Plant Upgrade

Odour Management Facility, Browns Road, Boneo

Loch to Nyora Sewer Rising Main, South Gippsland

Janefield Rising Main Realignment, Bundoora

Northern Towns Water Supply Pipeline Project, South Gippsland
Armstrong Creek Recycled Water Main and Trunk Sewer, Geelong
Wonthaggi Wastewater Treatment Plant Extension

Warehouse Development 13 Clancy Road, Mount Evelyn

Multi-unit residential development 26-28 Warranwood Road, Warranwood
Multi-unit residential development 70 Stanley Road, Keysborough
Residential development 121 Rymer Avenue, Safety Beach

Apollo Bay Bulk Water Storage

Lynbrook Drainage Channel and Culverts

ADVERTISED
PLAN

Waterford Water and Sewer Infrastructure, Melton South
Venus Bay Saline Outfall Pipeline

Tarwin River Water Supply Main, Leongatha South
Kinglake West Sustainable Sewerage Project

M360 Diamond Creek Crossing Water Pipeline Replacement, Hurstbridge
Berwick Select Entry School, Berwick

Banksia Street Wetland, Heidelberg

Lyndhurst Primary School, Lyndhurst

Mill Park Lakes East Primary School, South Morang | This copied document to be made available
for the sole purpose of enabling
Tarneit Central School, Tarneit its consideration and review as

part of a planning process under the

Miller Road Emergency Relief Structure, Heathmont Planning and Environment Act 1987,

Yering Recycled Water Main Alignment, Lilydale The document must not be used for any
purpose which may breach any
Aurora-Craigieburn Transfer System, North Epping copyright

Eumemmering Creek Wetlands, Dandenong South
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Select Cultural Heritage Due Diligence Assessments

e Peninsula ECO Transfer Main Pipe Track and Boneo STP

e Belgrave and Selby Backlog Sewerage Project

e Augusta Street Contingency Storage Tank, Mount Martha

e Grant Street SPS, Emergency Storage and Rising Main, Bacchus Marsh
e Armstrong Creek Trunk Sewer and Water Main, Geelong

e Foster Winter Storage Wastewater Lagoons and Land Irrigation

e Northern Towns Water Supply Pipeline, Leongatha

e Poowong, Loch and Nyora Sewerage Scheme

e Mernda South Rising Main
) This copied document to be made available
e Warrandyte Backlog Sewerage Project for the sole purpose of enabling
its consideration and review as

e Amaroo Branch Sewer Kalkallo .
part of a planning process under the

e Coburg Stormwater Harvesting Project Planning and Environment Act 1987.
The document must not be used for any
e Harvest Home Road PRS and RWM, Epping North purpose which may breach any

copyright

¢ Findons Creek Branch Sewer, North Epping

International experience

Physical Cultural Resources Adviser to Nam Theun 2 Dam Project, Peoples Democratic
Republic of Laos, 2004.

Select publications

Stone, T. 1991. Megapode mounds and archaeology in northern Australia. The Emu,
91:255-256.

Stone, T. 1995. Shell mound formation in coastal northern Australia. Marine Geology,
129:77-100.

Stone, T. and Cupper, M. 2003. Last Glacial Maximum ages for robust humans at Kow
Swamp, southern Australia. Journal of Human Evolution, 45:99-111.

Stone, T. 2004. Robust and gracile. Australasian Science, 25 (2):18-20.

Stone, T. 2006. Last glacial cycle hydrological change at Lake Tyrrell, south east
Australia. Quaternary Research, 66:176-181.

Stone, T. 2006. The late Holocene origin of the modern Murray River course,
southeastern Australia. The Holocene, 16:771-778.
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APPENDIX D

Azzure
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RED DOT DECISION SUMMARY

The practice of VCAT is to designate cases of interest as ‘Red Dot Decisions’. A summary is published and the reasons why the
decision is of interest or significance areidentified. The full text of thedecision follows. T his Red Dot Summary does not form part
of the decision or reasons for decision.

VICTORIAN CIVIL AND ADMINISTRATIVE TRIBUNAL
ADMINISTRATIVE DIVISION

VCATREFERENCE NO. P722/2009

PLANNING AND ENVIRONMENT LIST PERMIT APPLICATION NO. P08/3193

IN THE MATTER OF Azzure Investment Group Pty Ltd v
Mornington Peninsula Shire Council

BEFORE Mark Dwyer, Deputy President

NATURE OFCASE When Cultural Heritage Management Plan required under

Aboriginal Heritage Act 2006

REASONS WHY DECISION IS OF INTEREST OR SIGNIFICANCE

LEGISLATION — interpretation or Aboriginal Heritage Regulations 2007 rr 6, 28; whether Cultural

application _of legislative or Heritage Management Plan required; activity on land within 200

regulatory provision rrttres of high water mark; whether land subject to previous
This{copied document to be made availa L1eslignificant ground disturbance’.

fsmthq’mkﬂ@mﬁepﬁccmbbng— difficulties with level of inquiry, available evidence, and

[iSED tandard of proof; Mainstay v Mornington Peninsula SC
the | cqnsidered.

2}

Retrieved from

IIT ﬁl@&g’gﬁ v PBACt }287. difficulties in application of CHMP requirements to small

T QEVIRRE R § ?3%‘3112%{1&“" d¢veloped sites; whether ‘part’ of land still in area of cultural
purpose which may breach any h¢ritage sensitivity; use of comparative and contextual approach

copyright for small lots.

CHANGETO LEGISCATION OR VPPS - | Regulatory clarification would be desirable to address practical
whether change to VPPs or difficulties and anomalies exposed in the Mainstay decision and
statutory provisions is required or this decision, particularly for ‘significant ground disturbance’
desirable
SUMMARY

This decision relates to the question whether a Cultural Heritage Management Plan
(CHMP) is required under the Aboriginal Heritage Regulations 2007 (AH
Regulations).

The decision is a useful companion piece to the decision in Mainstay Australia Pty Ltdv
Mornington Peninsula Shire Council (Red Dot) [2009] VCAT 145, and further
addresses difficulties in the application of the AH Regulations to determine whether
land has been subject to past ‘significant ground disturbance’. In this decision, no
CHMP was required.
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This case involved a relatively small (840 n?) lot in an established urban area where the
lo I éoped, serviced and used over an extended period of time.
There wasm ‘smoking gun’ evidence available from aerial photographs,
public recdrdsy=archaological or geomorphological investigation, or oral testimony that
firmly established past ‘significant ground disturbance’ as strictly defined —i.e.
disturbance of topsoil by machinery in the course of grading or excavation etc.

The Tribunal accepted evidence that ‘significant ground disturbance’ for the lot could
nonetheless still be established to a sufficient level of satisfaction in this case from other
comparative and contextual information. This included the urban context within which
the land is situated; the timing of subdivision; the shape, size, topography and
configuration of lots in the subdivision; the actual development of dwellings and
outbuildings and the pattern of use over time; the provision of underground drainage
and services; the style and configuration of the house and garden; and the lack of
remnant vegetation.

The comparative and contextual information must still reasonably satisfy the decision
maker that the relevant land has been disturbed in the past by machinery in the course of
grading, excavating, digging, dredging or deep ripping (other than ploughing) —i.e the
definition in the AH Regulations must still be met. However, in the absence of a single
item of proof, the contextual approach may assist in achieving this level of satisfaction
through a reasonable mquiry and examination of a range of relevant information (none
of which is necessarily conclusive in itself) and ‘joining the dots’ to reach a common
sense conclusion from the available information. In this case, a reasonable level of
ctors disclosed cxtensive site coverage by buildings and works, a
This cBB?JdWﬂTM SERticqsystem, g other services. There was also some comparative

resadchofisslosing sneshanical grading of similar lots in the area at the time of

subécivisi@a:atlhe eahbinations of facfors i this case made it likely that the whole site

pahadfhephsubiyecp rtecésignifizattheground disturbance’ over time.
Planning and Environment Act 1987.
The Aoslamsinomast B eratest feiliieeds to be reasonably satisfied, on the balance of

propasaitidichaay breasd #fdrmation in a given case, that ‘significant ground
disturbance OQX?ﬁ%ned) has occurr¢d. However, the balance of probabilities does not
| of inquiry, and nformation required, to satisfy a
decision maker will depend on the circumstances of each case. In relation to a relatively
small intensively developed urban lot (as here), the required level of mquiry or
mformation required might therefore be more limited as compared with that required for
a sparsely developed larger site. The acceptance of this view does not affect the
principles that underscored the decision in Mainstay.

The use of a comparative or contextual approach to the consideration of ‘significant
ground disturbance’ is not without difficulty in practice, but it may provide a useful
mechanism to deal with smaller developed lots, for example, up to a traditional ‘quarter-
acre’ block or 0.1 hectares in size. The decision however recommends regulatory
clarification to create greater certainty for permit applicants and responsible authorities
for matters arising under the AH Regulations in relation to ‘significant ground
disturbance’.
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VICTORIAN CIVIL AND ADMINISTRATIVE TRIBUNAL
ADMINISTRATIVE DIVISION

VCATREFERENCE NO. P722/2009
PLANNING AND ENVIRONMENT LIST PERMIT APPLICATION NO. P08/3193

CATCHWORDS

Aboriginal Heritage Regulations 2007 1r 6, 28; whether Cultural Heritage Management Plan required;
proposed activity on land within 200 metres of high water mark of coastal waters; whether land subject to
previous significant ground disturbance; whether ‘part’ of land still in area of cultural heritage sensitivity;
Mainstay v Mornington Peninsula SC considered; difficulties with available evidence; difficulties in
application of CHMP requirements to small developed urban lots; use of comparative and contextual

approach.

APPLICANT Azzure Investment Group Pty Ltd

RESPONDENT/ Mornington Peninsula Shire Council

RESPONSIBLE AUTHORITY

SUBJECT LAND 1807-1829 Point Nepean Road
TOOTGAROOK VIC

WHERE HELD 55 King Street, Melbourne

BEFORE Mark Dwyer, Deputy President

This copied document to be made available

REARINGTIYBE of enabling Hearing

i i i $
pBATE B ARG he |17 July 2009
Planning an vi nt Act 1987.

TheDATE OFORIER. used for any | 14 August 2009

Eur ose which may breach any

ITpATIONOpyright Azzure Investment Group Pty Ltd v

Mornington Peninsula SC (includes Summary)
(Red Dot) [2009] VCAT 1600

ORDER
1 On the preliminary question, I find that:

o The land has been the subject of significant ground disturbance, and
the proposed activity in this proceeding falls within the exemption
under Regulation 28(2) of the Aboriginal Heritage Regulations 2007,
and

e A Cultural Heritage Management Plan is not required under the
Aboriginal Heritage Act 2006 and the Aboriginal Heritage
Regulations 2007 for the proposed activity.
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2 Ege ﬁég ﬁ is.adjourned to an administrative mention on 28 August
A ﬁt parties must advise the Tribunal in writing whether
the PIt_eA'Nady to be listed for a hearing, or whether further procedural
orders or directions are required.

Mark Dwyer
Deputy President

APPEARANCES:
For the Applicant Ms Tania Cincotta, solicitor, of Best Hooper,
Solicitors.

The applicant called the following witness:

e  Mr Andrew Long, heritage
consultant

For the Responsible Authority ~ Ms Elisa de Wit, solicitor, of Deacons,
Solicitors.
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ADVERTISED REASONS
What is thid_pfe&deding about?

1 The applicant, Azzure Investment Group Pty Ltd, made application for a
planning permit for the development and use of land at 1807-1829 Point
Nepean Road, Tootgarook for a service station and associated uses.

2 The main proceeding before the Tribunal comprises an application by the
applicant under s 79 of the Planning and Environment Act 1987, seeking to
review the ‘failure’ of the responsible authority to decide the permit
application within the prescribed period.

3 Following a practice day hearing, the matter has been referred to me for a
hearing and decision on the preliminary question of whether a Cultural
Heritage Management Plan (CHMP) is required under the Aboriginal
Heritage Act 2006 (AH Act) and the Aboriginal Heritage Regulations 2007
(AH Regulations) for the proposed activity.

Introductory comments

4 In Mainstay Australia Pty Ltd v Mornington Peninsula SC (Red Dot)",
Member Naylor and I set out some principles to assist in the determination
of when a CHMP is required. In that case, a CHMP was required. In
Tsourounakis v Ballarat CC (Red Dot)*, 1 applied these same principles,
which in that case led to & conclusion that a CHMP was not required. A

This copied do(?'i?ﬁ?ﬁlt‘l g‘%gg)l?é{ Fhhonsideration in Alesci Lawyers v Mornington

for the so

urpose o - .
its consi eé%f&%%Z% Ciewilere a CHMP was required.
part of a plapnif)g pressdedseshas here, the determining factor was whether all of the

Planning anfE vironment Act 1987 . Qi il
The documen agﬁs%rlll ﬁlgeaéﬁ }gr%rné)g had been subject to past ‘significant ground

purpose WSIHIRAVGSea Qe cases, as here, turned on the level ofinquiry and the
quapifyighk the available epidence in each case to establish whether
ignifi 1 ance had occurred.

6 It is perhaps an interesting addendum to the decision in Mainstay that:

o Aboriginal Affairs Victoria has now embodied much of the Mainstay
decision in a practice note; and

o Despite the misgivings of some of the parties in Mainstay about the
CHMP requirement, the CHMP ultimately undertaken did reveal the
existence of stone artefacts within the proposed activity area. The
approved CHMP was able to consider the significance and

[2009] VCAT 145
2 [2009] VCAT 905
3 [2009] VCAT 1110

VCAT Reference No. P722/2009 Page 3 of 12

Retrieved from AustLIl on 14 December 2015 at 19:02:17 Verify version


http://www.austlii.edu.au/cgi-bin/sign.cgi/au/cases/vic/VCAT/2009/1600

Signed by AustLII

C this discovery, and permission was given for the area
ADVERHSER

7

In Z\BiIquN/lember Naylor and I had highlighted some potential
difficulties and anomalies in the application of the AH Act and the AH
Regulations on the issue of ‘significant ground disturbance’. This present
case exposes further difficulties and anomalies that might warrant
regulatory reform if the requirements for CHMP’s are to operate effectively
in practice.

Is a Cultural Heritage Management Plan required in this case?

8

Regulation 6 of the AH Regulations indicates that a CHMP is required for
an activity if:

o all or part of the activity area for the activity is an “area of cultural
heritage sensitivity”; and

o all or part of the activity is a “high impact activity”.

In the present case, as in Mainstay, the application of the AH Regulations is
straightforward in all but one respect. It is agreed that:

o The development proposed by Azzure is not a generally exempt
activity under the AH Act or AH Regulations.

o The Drooosed development is a high impact activity. Under r

1) of the AH Regulations, the construction of buildings and

(b)&
This copied documenf\% ‘éa ¢edervice station is a high impact activity.
for the sole purpose o ena

its COHSldCFatIOSlab}me!OWh@ issue|of significant ground disturbance, the subject land

part of a planningipryeess updsrdbeultyral heritage sensitivity. Under r 28(1) of the AH
Planning and Env1ﬁ)nm¢in%lo

The document must no . . .
purpose which {5 \{M"torla in an area of cultural heritage sensitivity. It is

cgplatls egsﬂj%nd within 200m of the high water mark of the coastal

copyengh’tmon ground that the land is within 200m of the high water mark
of Port Phillip Bay

10

11

12

Regulation 28(2) of the AH Regulations however provides as follows:

28(2) Ifpart of the land specified in subregulation (1) has been subject to
significant ground disturbance, that part is not an area of cultural
heritage sensitivity.

It follows from r 28(2) that, if all parts ofthe land in this proceeding have
been the subject of significant ground disturbance, then none ofthe land
will be deemed to be in an area of cultural sensitivity, and no CHMP will be
required even though all other criteria fora CHMP are met.

In this case, the proposed activity area for the service station comprises 3
separate parcels of land:

4

This information was provided, in part, by the responsible authority in this proceeding. The Tribunal

is also aware of this outcome, as a matter of public record, from the ‘merits’ hearing in Mainstay that
followed the completion ofthe CHMP.
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g Nepean Road comprises shops and a concrete
ADVERTISED

o REI-I-AIb;ﬂ Point Nepean Road comprises a skating rink and
amusement centre;

o 1829 Point Nepean Road comprises a dwelling and outbuilding.

13 It was common ground that the firsttwo parcels of land have been subject
to significant ground disturbance through their past use and development.
The whole of the land in both parcels has been entirely covered with
buildings and paved surfaces for many years. Whilst it does not
automatically follow that past site coverage by buildings and paved areas
equates to ‘significant ground disturbance’, I am content on the facts of this
case to endorse the responsible authority’s acceptance of past significant
ground disturbance for these two parcels of land.

14 The question in this case is thus limited to whether the land at 1829 Point
Nepean Road has been similarly disturbed”.

15 = As indicated in Mainstay, whether land has been subject to significant
ground disturbance is essentially a question of fact, to be determined by
evidence. The burden rests with the applicant to establish (on the balance of
probabilities) that land has been subject to prior significant ground
d1sturbance It should perhaps be emphasised that the responsible authority

a ‘merits’ discretion to waive a CHMP

This copied dodSAvEEMent.cuen, ik pRears unnecessary, undesirable or anomalous in the
for the soldfeupskancesapliagparticplar case. In the absence of sufficient evidence to
its considestablisintkrgnirficant groyund disturbance’ (and assuming the other

part of a plagpigg-erents WHgid"AH Regulations apply), the default is that a CHMP is
Planning an?e u‘{lrod"f;) nﬁikect 198%56 activit
The document fifust R0t be useddo g Y-
purp@se Wkiehteran bypaabficant ground disturbance’ is defined in the AH Regulations,
aﬁﬁpdféglﬂfssed at some length in Mainstay. It requires, for this case, that the
balance of probabilities, that the topsoil or
surface layer at 1829 Point Nepean Road has been disturbed in the past by
machinery in the course of grading, excavating, digging, dredging or deep
ripping (other than ploughing). However, apart from deep ripping, there is
no ‘depth’ criterionset for disturbance by other means, so the past
mechanical disturbance to the topsoil need not necessarily be to significant
depth.

17 In this case, the applicants purported to satisfy the burden and standard of
proof through the evidence ofa cultural heritage adviser — Mr Andrew
Long. I have no reason to doubt Mr Long’s significant expertise in cultural

> Anissuewas raised by the applicant in this case as to whether part of the land at 1829 Point Nepean

Road was outside the activity area, as it did not form part of the development area or ‘planning unit’ for
the service station development. This would further limit the part of the land where ‘significant ground
disturbance’needed to be established. However, the activity are is not at all clear from the application
material, and the land description in the permit application. Given my finding on other issues, it is
unnecessary to finally decide this issuein this case.
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18

19

20

heri e ﬁnoted in Mainstay,a cultural heritage adviser may
B quisite experience to determine whether past
signpntnNNund disturbance has occurred as a matter of established fact.

Mr Long noted he had not undertaken any testing or subsurface excavation
to establish past ground disturbance. Indeed, he also readily conceded that
there was no ‘smoking gun’ evidence available from aerial photographs,
public records, archaeological or geomorphological investigation, or oral
testimony that firmly established past ‘significant ground disturbance’ as
strictly defined — i.e. disturbance oftopsoil by machinery in the course of
grading or excavation etc.

Accepting the difficulties arising from the way in which the AH
Regulations are formulated, Mr Long’s evidence was that significant
ground disturbance could nonetheless still be established to a sufficient
level of satisfaction, on the balance of probabilities, from other comparative
and contextual information. This included the urban context in which the
land is situated; the timing of subdivision; the shape, size, topography and
configuration of lots in the subdivision; the actual development of
dwellings and outbuildings and the pattern ofuse over time; the provision
of underground drainage and services; the style and configuration of the
house and garden; and the extent or lack of remnant vegetation.

In the present case, historical records show there were 14 lots in the original

21

22

subdivision, all on relatively level ground and ofa similar and relatively

This copied sinnalhsize¢o Phenhatkchandh baiediate area presents as medium density urban
for the sald prepsesthabliabéeurban| area. 1829 Point Nepean Road is approx. 840
its corﬁil ‘Tff‘gloé'aa%fﬁvfﬁgi&? of thg land covered by a dilapidated dwelling erected

t of . / .
f,’lzln(:ngcg and ;a0 o 17111d1 ng. There is no remnant vegetation. There is a

The docmﬁmaﬂufgpmmug@arfaﬁaﬁﬂy mpstly now overgrown but with some evidence of
purpogetypichlneyburkarh yayd and|garden. The lot is serviced with water and

sewéPRifitiating underground services across the block, and particularly in
Wn&cmed that there is known to have been an

a plannin rocess

underground septic tank on the land in the past, although its exact location
1s unclear. From an examination of the site, its likely location is in the rear
yard (indicating disturbance in that area).

Mr Long’s conclusion was that it is reasonable to infer from this intensive
development and long use of a relatively small urban lot as a residence that
there has been significant ground disturbance through grading, excavation,
site clearance, digging, servicing, and development over time.

The key absence in the analysis thusfar, arising from the definition in the
AH Regulations, is any clear evidence that the disturbance arose by
machinery. Mr Long had researched this issue and was satisfied that
subdivisions in this area in the mid-20" century had commonly utilised
mechanical grading, and there is comparative evidence of this in a
proximate subdivision. It is also likely that the installation of the septic
tank, drainage lines and later services would have involved mechanical

VCAT Reference No. P722/2009 Page 6 of 12

Retrieved from AustLIl on 14 December 2015 at 19:02:17

Verify version


http://www.austlii.edu.au/cgi-bin/sign.cgi/au/cases/vic/VCAT/2009/1600

Signed by AustLII

eXxc %\jg is research is perhaps ‘indefinite testimony’ that would
AB)Vl i If, to establish significant ground disturbance (as

23

24

25

defified), ms part of the overall comparative and contextual
information to support the conclusion reached in this case.

Whilst I have some reservations with how Mr Long’s approach might be
applied more broadly in practice, I agree with his analysis and its
application to a relatively small suburban lot in this case.

However, even accepting this approach, there still remains another potential
difficulty or anomaly stemming from the present wording of the AH
Regulations. Under several of the AH Regulations, if any part of the land
has been subject to significant ground disturbance, that partis not an area
of cultural heritage sensitivity. The AH Regulations provide no assistance
as to what may constitute a ‘part’ of the land. The consequence is that even
if most of a parcel of land has been significantly disturbed, but some small
part is undisturbed, that undisturbed part remains an area of cultural
heritage sensitivity, and a CHMP is required for the whole proposed
activity. For larger sites (such as in the Mainstay or Alesci cases), this
would seem to be an intended and desirable outcome — i.e. there is stilla
material undisturbed portion of the land that is arguably still of cultural
heritage sensitivity and still warrants the preparation of a CHMP.

For smaller sites, such a strict approach is anomalous and potentially

26

part of
Plannin

absurd. For example, if say |l % ofthe 840m’ lot here (or, say, only a few

This copied squaneemedtes mdiheantildbthie boundary or in the middle of a suburban

for theyplk pavdp faaf ﬁ@abl@& evid¢nce of mechanical disturbance, should this lead
its CO%;ifrld;'éi?é‘lﬁgfjo?f lﬁij’ s smgll or isolated area is still an area of cultural
;f it g,ggg mciﬁgmg% cpnsequence is that a CHMP is then required for

The doculﬁhﬁtm&,&cﬁbv&ggdqnlthﬁ)larld leading potentially to enormous cost and
purpogelayidorasyarmathpphicant for no obvious gain.

copyright . N .
I am not convinced that the legislation intended such an outcome. Adopting

27

modern principles of statutory interpretation and a purposive and contextual
approach, I think it self-evident that the reference in the AH Regulations to
a ‘part’ of the land must read as meaning a material part of the land. In the
absence of regulatory clarification, the difficulty lies in where decision
makers should draw the line as to what 1s material, and leaves the matter in
a state of some uncertainty. If say 1% is an immaterial ‘part’, what about
2%7? Or 5%? Or three tiny areas totalling 5%? The materiality of even a
very small part of land may be a matter of fact and degree in the
circumstances of a particular case.

The use of the comparative and contextual approach fora small lot helps to
address this dilemma. A reasonable level of inquiry of the contextual
factors above might reasonably satisfy a decision maker on the balance of
probabilities in a given case (as here) that the whole of the small lot has
been subject to ‘significant ground disturbance’. This standard of proof may
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be eing absolute proof beyond doubt of mechanical
A&Q&ﬁhﬁlﬁﬁ excavation etc of every square metre of the lot.
In njp'll.eANr smaller subdivided urban lots (say, up to a standard ‘quarter
acre’ block, or perhaps 0.1 hectare in size), | think it is possible for a
decision maker to be satisfied, on the ‘balance of probabilities’, based on a
comparative and contextual approach, that there has been significant ground
disturbance of that entire lot for the purpose of the AH Regulations. This
does not mean that all small urban lots should automatically be considered
to have been the subject of past significant ground disturbance. However, in
an established urban area, where a reasonable level of inquiry establishes
that a lot has have been extensively developed, serviced and used over an
extended period with significant site coverage by buildings and works,
likely mechanical grading or levelling as part of the subdivision,
underground servicing, and with small yards or garden areas showing little
or no signs of remnant vegetation or undisturbed ground, a finding of
‘significant ground disturbance’ of the entire lot is certainly open.

29 1t is should perhaps be emphasised that this approach does not entitle the
decision maker to ignore the essential elements of the definition of
‘significant ground disturbance’ in the AH Regulations. The comparative
and contextual information must still reasonably satisfy the decision maker
that the relevant land has been disturbed in the past by machinery in the

mg, digging, dredging or deep ripping (other than

This copied (Pocu n%en? bgllgwogvegﬁlf% absence of a single item of proof, the
for the SORIEALPBL AP pmﬁ]glay agsist in achieving this level of satisfaction
its conthie@ughmaiahsenablesinquiry and examination of a range of relevant

part of a pAMformatpoec¢somedeftvhich is necessarily conclusive in itself) and ‘joining
Planning pd Hgvdraynenichs Eiimon sense conclusion from the available

The docume"ft At b‘itllls[%ﬂsfog 8¢’ the site coverage of buildings and works on a

purpose Wi ltnzcl) b
aé},‘gllqg the researcho likely mechanical disturbance through grading,
the underground servicing, [the old septic system etc all lead reasonably to a
conclusion that the has been ‘significant ground disturbance’ here.

30 The acceptance ofthis view does not affect the principles that underscored
the decision in Mainstay. Member Naylor and I had noted in that case that
the level of inquiry, and information required to satisfy the decision maker,
will depend on the circumstances of each case. The standard of proofis on
the ‘balance of probabilities’ — not proof beyond doubt. There must be
sufficient information, objectively considered, to persuade the decision
maker to a reasonable level of satisfaction in a given case that there has
been significant ground disturbance. In my view, the level of inquiry, and
information required, for a small developed urban lot might therefore be
relatively more limited as compared with a sparsely developed larger site.

31 As also noted in Mainstay,the Aboriginal Affairs Victoria submission in
that case had supported a view that there should be no hard and fast rules on
what information should be required to satisfy a planning decision maker
that significant ground disturbance has occurred, and cautioned against
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32

33

gﬂ ight create unreasonable obligations on permit
le authorities. This decision, as with Mainstay,
end(PL ANttempt to give effectto that sentiment.

Moreover, the land in Mainstay was very different to here. It was a large
site, many hectares in size, comparatively undeveloped as a low-density
residential block on the outskirts of a developed area, and where a relatively
large proportion of the land was clearly undisturbed for the purpose of the
AH Regulations. [Indeed, Mr Long concurred with the finding that a CHMP
was reasonably required in Mainstay even on his contextual approach.]. The
differentiating factors in the present case before me are the small lot size
and the intensity of development and use within a clearly urban context.

As indicated earlier, in this case Mr Long conceded there had been no
testing or subsurface excavation as part of his investigation. That may well
have been helpful. However, I do not consider it an essential part ofa
reasonable level ofinquiry for a small developed urban lot. Given the views
I have set out above, an test result indicating no significant disturbance of
an isolated part of a small lot, or an inconclusive test result about whether
any disturbance was mechanical, would not have changed the outcome in
this case. In this case, the outcome is reached by a contextual approach to
the entire lot rather than a physical examination of every square metre of
the land. This outcome can be differentiated from the outcome in the Alesci

——  ease—Despite-arehacelogteal evidence there that 90% of'the land had been

This copied %(%I;lllﬁc nttl)() dlst bed, t I l% land in Alesci was over 2.2 hectares in size and

e ma e aval

for thd BSIE MNPSOS Ligiivas stﬁ a material part of the land for which a CHMP
its comgqeuaeiment dvasivarranted. | Equally, in Mainstay, the test dig results were
part of aljilslhingciesesss wrdebjbetivg evidence of significant ground disturbance was

Planning gngb ERydeoppedho q&??ﬂe latge undeveloped area across the central part of
The docungﬁn

purpose Whit

%Talﬁémaﬁ@rgsfl e(()f inconclusive testresults there raised (rather than

resolygd)ispubts about past |disturbance, and thus reinforced the finding and
CHMP requirement. Again, |the differentiating factors in the present case

34

35

before me are the small lot size and the intensity of development and use
within a clearly urban context.

In this case, based upon the comparative and contextual response by Mr
Long and the other information provided by the parties by way of
submission, I am satisfied on the balance of probabilities that the land has
been subject to past significant ground disturbance.

It follows that the specific exemption in Regulation 28(2) of the AH
Regulations is made out in this case, and the land at 1807-1829 Point
Nepean Road, Tootgarook is not to be characterised as being within an area
of cultural heritage sensitivity. It therefore also follows, for the purpose of r
6, that a CHMP is not required for the proposed activity®.

6

It is perhaps worth noting the likelihood of aboriginal cultural heritage existing on the land is not

directly relevant to whether a CHMP is required. The obligations under the AH Act continue to apply to
the land if aboriginal cultural heritage exists oris discovered on the land in the future.
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mﬁgﬁ% I make no criticism of the responsible authority. It
B at a CHMP was required, based on an earlier and

37

lessp!_ port from Mr Long that had not addressed the Mainstay
principles, and in a still emerging regulatory environment where the AH
Regulations are difficult to apply in practice. The responsible authority had
attempted to carefully apply the Mainstay principles. Had I been called
upon to decide the matter based on Mr Long’s limited first report, I would
have reached a similar view to the responsible authority.

To provide greater certainty to responsible authorities and permit
applicants, there is perhaps a need for some regulatory clarification to
address the anomalies and difficulties exposed in Mainstay and this
decision, and other practical difficulties that might be arising in practice
with the AH Regulations. It may be, for example, that there should be a
clear exemption created for smaller urban lots up to a certain size, or where
certain criteriaare met, to avoid the difficulties in establishing significant
ground disturbance by machinery across an entire lot. Equally, if a stricter
approach is intended by the AH Regulations, contrary to the approach
adopted in this case, that too should be clarified. These are matters of policy
beyond the Tribunal’s decision-making role in this case.

Consequences for existing ‘failure’ application

38

The responsible authority had raised a secondary question of jurisdiction. If

for th

9

a CHMP was required, the tesponsible authority contended that the s 79

This copied Qﬁ)ﬁl?ﬁﬁtotﬁ k6 ﬂ?éieff'l‘[ﬁﬂﬂllels premature and should be struck out, as the
its coe'glggf tl%g ioh en t ﬁ which the responsible authority must make its

VleW as

part of adASHHAB b@@cgggtlmgﬁ@ haying regard tos 52 of the AH Act. The applicant
Planningdididttvaddnesatthet is38® at |ength, and sought the opportunity to do so only

The docunjfpf @HNIPthesusedfiredy
gurpose which m ix{lbreach any
g

Givenpywyghinding on the pr¢liminary question, itis unnecessary to decide
this secondary question in this case. It is potentially an issue of some

significance, and I am aware that the Tribunal may shortly be called upon to
decide it as a ‘live’ issue in another proceeding. It is however another
matter worthy of regulatory clarification to provide certainty and to avoid
possibly unintended procedural consequences emerging from the new
legislation.

40 Given no CHMP is required here, this s 79 application can clearly proceed,
and the proceeding will be referredto an administrative mention to
determine its future conduct.

Mark Dwyer

Deputy President
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This information pertains only to this boring and should not be interpreted as being indicative of the site.
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This information pertains only to this boring and should not be interpreted as being indicative of the site.
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This information pertains only to this boring and should not be interpreted as being indicative of the site.
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This information pertains only to this boring and should not be interpreted as being indicative of the site

CORING LOG OF BOREHOLE NO. BH8DVERTISED
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